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4 CON SIDERATTONS, Se. 


neſs may be found in all Countries; , 

but the more the Faculties of the 
Soul are employed, the more refined and 
extenſive they will be. In Nations tho- 
roughly civilized, where Arts, Sciences, and 
Commerce flouriſh, there human Prudence 
will be found moſt perfect; for the Improve- 
ments in all Things will be in Proportion to 
to our Exertions about them. The Roman 
Law, reduced into order by Fuſfinian, is a 


E ond Sehe and "Nite: 


Work that muſt remain an eternal Monu- 
ment of that great Emperor s Regard to te 


Welfare of Mankind. His Inſtitutes contain 
the Elements of almoſt all civil Juſtice; and 
as it probably may be a Satisfaction to ſuch 


Perſons as have not dipped into the Hiſtor 


of the Roman Law, (efpeckally as there is a 
great Connection between that and Part of 
our Law) to have a ſhort View of it ſet before 


them, I ſhall before I proceed to the main 
Deſign of the following Sheets (which is to 


lay a few Hints before the Publick for the 
remedying ſome Grievances in the Practick 
Os of our Law) take Leave to preſent the 
A 3 Reader 


(4) a 
Reader with a ſummary Account of the Ro- 
man Law, extracted from a very judicious 
French Writer Foſeph de Ferriere 
The Roman Law, ſays this Writer, 
The Roman © ſeems originally to be derived from the 
Law derived © lite Nation of Greece; for in the Year of 
rom Greece. © Rome 299, Embaſſadors were ſent into 
that Country, to bring ſuch Laws from 
* thence as the Wiſdom of that learned Peo- 
ple had from Time to Time eſtabliſhed ; 
and accordingly in the Year of Rome 302, 
| © the Decemviri were created, and they be- 
© ing veſted with great Powers, a Syſtem of 
. Laws partly of thoſe brought from Greece, 
and partly of the Regal Laws and Cuſtoms 
of their own Country, was approved of by 
* thoſe Magiſtrates, and by a Senatus Con- 
© fultum, confirmed by a Plebiſcitum, or- 
4 * Aered to be every where obeyed. Theſe 
were Engraven | on Ten Tables of Braſs, to 
| TheLaw of 23 two Tables more were afterwards 
| 3 welvec added, and the whole went by the Name 
2 © of the Law of” the Twelve Tables. 
But as the Defects and Inconveniencies 
# of 'Laws are ſeldom diſcovered *till they 
come to be put in Execution; ſo it hap- 
« pened with the Laws of the Twelve Ta- 
bles — for their conciſeneſs rendered them 
bobſcure and uncertain, — which made the 
Equity the* Interpretation of Lawyers neceſſary ; be- 
foundation of © ſides, Equity being the Foundation of all 
al Lays. © Laws, it frequently happens, that though 
a Law in general may be juſt; yet in pri- 


| 
j 


* , a 


vate Caſes it may prove quite otherwiſe ; _ 


and 
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v and therefore it is neceſſary 


(s) 


the Law ſhould 
© be mitigated by Equity. 


This Interpretation of the Lawyers created 4 
a new kind of Law, which was called the Lew al 
Civil Law or Uſage of the Bar. The Cre- . the I 
dit of theſe Interpreters was ſo much the [awyers 


greater, as they were Men of Rank and For- 
tune, whoſe Wealth joined to their profound 
Learning in the Laws, very much contribu- 
ted to advance the Dignity of their Profeſſi- 
on as much as their perſonal Merit. 

In making their Interpretations, they fol- 
lowed two Rules; firſt; To adhere to the 
Deſign of the Law, rather than the Words; 
ſecondly, When the Law mention d only 


certain Caſes, they extended it to others by 


Parity of Reaſon. | 
However, when the Law: is ablolutely 


unjuſt in its Principle, ſo that it can receive 


no Interpretation, without rendeting it utterly 


| uſeleſs, there is no other Remedy but to have 


Recourſe to the Sovereign Authority, which 
alone has the Power of giving” Relief by 


making another to repeal it. 


The Interpretation of the Law belonged 


to the Magiſtrates, as well as the Lawyers, 
ama to . Fu * Part of the 


A 1 Conſular 


1 


* . ForExample. It dent Alana in So- 
ciety, that private Convenience ſhould always give 
Way to the publick Utility; — and yet it would he the 


height of Cruelty to ruin a private Family for the Sake 


of the Publick; and therefore in fuch à Cafe Equity 


calls upon the Publick, to make the Party a Compen- 


ſation for giving up his Property for the Service of the 
whole Community. 


Prætors. 


3 
Conſular Power, was the Adminiſtration of 
Juſtice, and conſequently the Interpretation 
of the Laws. But as the Conſuls were often 
called out to the Wars, it was neceſſary to 
create a Magiſtrate to ſupply the Place of the 


Conſul in the Adminiſtration of Juſtice; and 
he was called Pretor Afterwards by the 


increaſe of the Empire, the Number of Pre- 
tors were augmented : and at laſt, they came 


to be twelve. And as the Laws did not take 


in all Caſes, nor were always equitable, the 
People tacitly allowed the Prætors to pro- 
poſe their Edicts for mitigating the Rigour 
of the ' Laws and addipg their - Deciſions 
where the Law was not explicit, 
However, in Proceſs of Time, it ſo hap- 


Their Egias Pen'd, that many of the Edicts of the Præ- 


tors were contrary to Equity and the moſt 


received Maxims, having been made by Ca- 
price or Partiality, Wherefore in the Year 


of Rome 686, the Plebiſcitum Cornelianum 


obliged them' to ſpecify the Method they in- 


Itended to obſerve in adminiſtring Juſtice 


through the whole Courſe of their Magiſtra- 
cy. from which they could not deviate. 
_ Many of the Eqicts made after this Pleb:/- 


citum were ſo very juſt, that they have been 


perpetuated as Laws, from which there is 
no departing, without an Offence to Equity 


and right Reaſon: However, the vaſt Num- 
ber of them diffuſed a great Uncertainty 
through the whole Law: To remedy which, 
the Emperor Adrian ordered Julian a cele- 
brated Lawyer, out of all theſe Edicts to form 
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(7) 
a perpetual one, which might ſerve the Præ- 
tors for a conſtant Rule, to guide them in Edd. 
their Judgments and Adminiſtration of Juſ- 
tice, and at the ſame Time took from them 
the Power of making Edicts for the future. 
This perpetual Edict was divided into 52 
2 Books, containing the moſt juſt and uſeful 
4 Matters of all the Prætors Edicts, and ſeveral 
Roman Lawyers have mays Commentaries 
| h 
- The RomanR blick was utter y extin- * 
— under — . for in the Year 731, "A new 
| the Law-Regia tranſlated the Sovereignty Coaltraric 
5 from the People to his Perſon, which producedſoy,* © Y 
4 a new kind of Law called the Edichs and n. 
Fiitutions of the Emperors: However, the Po- 
lity of Auguſtus, the better to ſtrengthen his 
— made him keep up the Form of 
General Aſſemblies, in which he ordered all 
his Edicts to be publiſhed. But Tiberius ſup- 
preſſed even this faint Mark of antient Liber- 
ty, and ſent his Edicts to the Senate only, 
who never failed to Decree according to his 
pleaſure: however in after Ages the Empe- 
rors frequently publiſhed their Edicts with- 
out this Form, moſt of which they com- 
manded ſhould go under the Title of Imperial 
Conftitutions, in order to give the greater Luſ. 
tre to their Sovereignty. | 
As ſoon as there were any Laws eſtabliſhed 
at Rome, Care was taken to collect and re- 
duce them to Order. 
After the Law of the ne Tables, the 
or compoſed certain Forms for regula- 
| ting 


(8) 

ting the Proceedings of the Court. In Julius 

Caæſaris Time Ofilius the Lawyer undertook 

a Compilation of the Pretors « Edie, which 

afterwards at the Command of the Emperor 

Adrian, were made! into a perpetual one, by: 

Julianub. | 

The Cha tage of the Pagan Emperors 

ollected in We Adrian to Dioclgſian were, in the Reign 

daten of of C onflantine the Great, collected by Grego- 

Great. rius and Hermogenius, two excellent Laws 

. Theodofius the younger after this, or- 

Fo a Collection to be made of the Conſti- 

tutions of the Chriſtian Emperors, from Con- 

Ei Ry to his own Time. He made alſo 

fan Code. another Code divided into ſeyenteen Books, 

called the Theodofian Code. This was 3 
ed in the Vear of Chriſt 430. 

This laſt Code was followed, till it was 
ſuppreſſed by Fuſtiniar's Order. 


* 


Notwithſtanding theſe ſeveral Codes, chere 


was no authentick Collection, before Juſti- 
nian s, of the Anſwers and other Writings of 
the Lawyers, which lay ſcattered in about 
two thouſand Volumes; and the Contradic- 
tions.in them were alone ſufficient to render 
the Reading of them utterly uſeleſs. + 
Io remedy theſe Inconveniencies, Fuſt:nz- 
on undertook to make a general Compilation 
of the moſt uſeful Conſtitutions of the Em- 
perors his Predeceſſors and all his own to that 
Time. He alſo formed a Project of collect- 
ing the beſt of the Writings of the Lawyers, 
and by that Means, making a compleat Body 
of Civil Law, to which Recourſe might be 


had 
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(9) 
had, without conſulting all thoſe other Vo- 
lumes, which had introduced ſo much Con- 
fuſion, + _ 

The firſt of thee, viz. the moſt uſeful 
Conſtitutions, .. called the Juſtinian Code, 3 
ſoon came out. And by an Ordinance, Fu- 
ian gave every Thing therein, the Au- 
thority of Law, and thereby repealed all 
other Conſtitutions. This was done in the 
Year of Chriſt 529. 

Fuſtinian's next Care was, to make a 
compleat Collection of the 8 Law, and 
for that Purpoſe he made an Ordinance, 
directed to Tribonian in the Year 530, em- 
powering him to chuſe a certain Number out 
of the moſt eminent Lawyers, who were to 
make a Collection of the beſt Deciſions of 
the antient Lawyers, and to reduce them in- 
to fifty Books, in ſuch a Method, as there 
ſhould be no Contrariety or Confuſion there- 
in. And he orders that the Volume ſo com- 
poſed, ſhould be called Digeſtorum vel Pan- 


their Wor ks. WY 
Then he forbids all Lawyer rs makin g any 
Commentaries. upon. that Volume, leſt the 
ſame Confuſion. ſhould be introduced by the 
contradictory, Obſervations. of the Lawyers. 
And laſtly, he orders, that every Word 
ſhould be wrote at full length, and no Notes 
or Abbreviations made uſe. of, which had 
| Fae ſo much Obſcutity and ſo many 
| Doubts, 


deftarum UL olumen ; 5 which were the Names The Pandect 
given by ny”: of the mRonſ Lawyers to or Digeſt. 


(10) 
' Doubts, in the Writings of the antient Law- |. 
ers. 
a In purſuance of this ene Meban des | 
made choice of ſixteen Lawyers; and the 
Labours of theſe great Men were crowned 
with Succeſs; for in a ſhort Time they fi- 
niſhed the Work, which was not begun till 
5 zo, and was finiſhed 16 December 533.1 
So that it was but three Vears in making, at 
the End of which it was publiſhed under the 
Emperor's Name and Authority. It was | | 
called the Digeſ, that is to ſay, a Methodi- | t 
cal Compilation ; and it had the Name of 
Pandects, as containing Decifions upon moſt | I 
of the Queſtions that can ariſe in the Law, | p 
as na, in Greek is omne, and egy. comple- b 
 @or; fo that Pandefta 9 a — 0 
benſive Collection. n 
The Style of this Work is the fineſt that 6 
h 
el 
vi 


can be imagined, elegant and conciſe: And 1 
it may be ſaid with good Reaſon, that, of h 
all the Works produced by the Wit of Man, 
none can enter into Compariſon with this. 

The Truth is, that before the Publication 
of the Digeft, the Roman Law was like a C 
great Sea, without any Port of Safety: It V 
was diſperſed i into many Volumes, and con- D 
tained ſo many contradictory Deciſions, that] hi 
all the Uſe they were of, was to occaſion} E 
Doubts and keep Men in Suſpence. The w 
Edition of the Pandects moſt to be dependec 
on, is the Florentine, which is a Copy from 
the Original, and which the Piſans had firſt: 


And ke 


(1) 
- | And it afterwards fell into the Hands of the 
| Florentines, where it now is. 
n While the Digeſt was compoſing, the Em- 
peror commanded Tribonian, and two others, 
d to make an Abridgement of the firſt Princi- 
i- | ples or Elements of the Raman Law, for the 
| | Benefit of young Students: And this Work 
3. | under the Title of HMitutes, came out a Jufinian's 
Month before the Digef. 6 

1e They had the Force of Law given them, 
as | by the ſame Emperor's Conſtitutions. And 

this Wark is a Maſterpiece, 
Afterwards, in the Year 534, the fame 
Emperor publiſhed another Code, and ſup- 
, | preſſed that which was put out in 529, there 
x. | being many uſeleſs Laws in the firſt, others 
>| contrary to the preſent Uſage, and ſeveral 
| | new Ordinances which it was proper to in- 
at ſert in this Volume. And by an Ordinance 
nd! he directed, that this his laſt Code ſhould 
of have the Force of Law; and the other be 
in, entirely rejected: In ſhort, this laſt Code re- 
_ | viſed, corrected and amended the other. 
on| During TFuf1mar's Life, the Body of the 
Civil Law conſiſted only of three Parts; The 
It] Haſtitutes, Digeſt: and Code: But after his 
n-| Death, the fourth Part was compoſed out of 
zat] his Conſtitutions, called Novels; fo that this His Novels. 
on} Emperor's Novels are his laſt Conſtitutions, | 
he which are quite conſiſtent with the Digeſt 
Jed] and Code: and in no Sort introductory of 
om any new Law, WM 
ſt:) The Body of Law compoſed by Fujtinian, 
nd kept its Ground in the Eaſt for 300 3 

after 


| . and _ our Reaſon, 


(nn) 
after his Death; but afterwards, the Baſe- 
neſs and Jealouſy of the Emperors, and their 
Envy of Juſtinian's Fame, made them en- 
deavour to deſtroy it, by introducing new 


. Ordinances, contrary to the Roman Law; 


which were called Bafihifes, which continu- 
ed till the Reign of Conſtantine XIII. the laſt 
of the Greek Emperors; in whoſe Time 
Conſtantinople was taken by Mahomet, the 
Emperor of the Turks: which put an End 
both to the Eaſtern Empire and its Laws. 

The Body of Juſtinian's Law has been 
however received with great Applauſe by all 
Europe, and is look'd upon as the Rule o 
all good Laws and Fountain of the true Prin- 

iples of that Science. 

As to the Study of the Noman Law, It 
ought to be: preceded by a perfect Know- 
tedge of all Kind of polite Learning, eſpeci- 
ally the Roman Hiſtory, as taken from the 

reft Roman Authors, 

It may therefore be concluded, that ſuch 
as have reaped no other Benefit from their! 
Studies, than the Duſt of the Schools, are 
in no Capacity to undertake the Study of the 
Roman Law. And to this Knowledge of 
polite Learning, muſt be added a ſounc 
Judgment, good Memory, and Clearneſs of 
Expreſſion, And though much Pains wil 
be neceſſary, the Advantages that accrue, will 
be more than a ſufficient Recompence; as 
the End of Study is to improve our Under 


I ſhal 


eee eee 


en 1 ſhall now preſent the Reader with 
another Extract from Ducx's Trea- 
tiſe of the Uſe and Authority of 
the Civil Law in England, which I 
have made with as much Brevity . 


and Clearneſs as I was able. 
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| HERE i is no Hiſtorical FRI: No Account 
either of the Laws-or Government - | up 
1 of the Britons before the Entry of ment of Bri- 
Julius Cæſar, except what we find in the ee 
Roman Authors. Ceſar relates that in Bri- |\jius Cafer. 
tain and Gaul, the Druids were both Prieſts The Druids 
and Judges, and decided all Kinds of pub- and Judge 
lick and private Controverſies: And. ſuch as 

refuſed to ſtand: to their Award, were forbid 

to appear at their Sacrifices: But of their 

Laws and holy Ceremonies there is no Ac- 

count extant; not being permitted to com- 
mit any Thing to Writing. But Cz/ar made ee : 
no Alteration. in the Laws of Britain: He Laws of Bti- 
only required Hoſtages and a Tribute from tain. 
their Kings: And Seneca ſays, Britain, be- 
fore Claudius's. Reign was Sui Juris. But 
Claudius ſubduing Part of the Iſland introdu- Claudius in- 
ced the Roman Laws, and by his Edict — 
filenced the Druids. And Tacitus writes, | 
that Claudius planted a Colony at Doncaſter, 
to keep the Rebels in Awe, and teach his Al- 


| lies the Study of the Roman Law. 


* 


But 


ed by the 


(16) 


Britain re- But Britain being entirely ſubdued by 
_ = Agricola, was red uced into the Form of a 


was govern- Province by Veſpaſian and Domitian, who, 


as well as their Succeſſors, poverned it by 

the Roman Laws and by Roman Magiſtrates, 
the Br:iti/h Laws being entirely abrogated. 

The Britons not only conformed to the 

| Roman Laws, but affected their Manners, 

Language, Dreſs and Eloquence; fo that 

whatever our Anceſtors boaſt of, either of 

- Beauty or Splendour, was all owing to the 

_ * Government of the Romans: Nor did the 

Britons forſake the Roman Laws, *till they 

themſelves were deſerted / by the en 

which happened in the Time of Hpnorius, 

Honorius re- who renounced the Sovereignty of Britain in 

nounced the the Year 410. And the Romani took their 


Sovereignty 


RomanLaws. 


af Britzin laſt Farewell of the Iſland in 426 or 42 


An Account of which r be ſeen i = Be 45 
Ea. 10 i225 
It has been advanced by me Gledrited 
Engliſh Lawyers, that the Romans never im- 
poſed their Laws on the Britons. But both 
Cambden and Selden prove the contrary, by 
moſt evident Teſtimonies: To whom may 
be added Spelman. Indeed when they were 
The Saxon forſaken by the Romans, they were obliged 
and Daniſh to ſtoop to the Saxon and Daniſh Govern- 
Govern- ments; and of Courſe to their Laws, which 
men they were intent in propagating, the more 
_ eaſily to keep the Britons in Subjection: 
However, the beſt of their Princes often 
imitated the Romans in apminiſtring Juſtice. 


Thus Bede tells us Ethelbert, King of Kent, 
made 


between his Subjects, according to the Ro- 


EKind of Learning. 


ian, &c. | 


and introduced the Uſe of the Civil Law, in of our preſent 


(17) 


made Decrees, to be obſerved in Judgments 


man Model: However, few of the Saxon 
Kings paid any Regard to the Roman Laws: 
And the Danes being Heathens, and invade- 
ing England in the Year 800, deſtroyed not 


only Cities, &c, but Laws, Sciences, and al Thr Baron 


rity. | 


Much Light therefore cannot be expect- 
ed, concerning the Roman Laws, in thoſe 
Ages when FJuſtinian's Books lay buried: 
The Danes deſtroyed every Thing, and thoſe 
few Roman Remains, which are to be ſeen 
in the Time of the Saxons, were taken from 


the Theodefian Code, and Fragments of U- 


The Danes being expelled, Edward the gaward the 
Confeſſor formed one Common Law, out of — 
thoſe of the Engh/h, Danes, and Mercians : Common 
But William the Conqueror, and ſome of Law. 
the firſt Kings after him, abrogated many illiam che 
of Edward's Laws, and laid the Foundation Conqueror 
of the Government under our preſent Kings; laid the 

Foundation 
ſeveral Caſes amongſt us. And tho' there Government. 
is ſome mention of Chancellors in the Saxon 
Times; yet it is certain, the Court of Chan- Inſtitutes the 
cery was inſtituted under the Conqueror, and _ 3 

5 ancery. 
had Power, in the ſame Manner as the Præ- 
tor aided and ſupplied the Roman Law, to 
moderate the Rigour of our Laws, and to 
grant Relief in Caſes of Fraud. And in his Likewiſe the 


Reign the Court of * Was 9 King's — 
ed; 


o 


| the Eccleſia- 
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(18 ) 


| Common eq, and likewiſe the Court of Common-Pleas||; 
| Pleas, and 


| Exebequer. and allo the Court of Exchequer, He like- 


' Appoints the wife appointed the Terms, and that all 
WT. Facts were to be determined by Twelve 
1 And ſettled | $47 r 
che Tryal of ſworn Men: And though there is of this 
| Eats by Ju. ſome faint Appearance under the Saxon Go- 


ies. g : | 
* vernment; yet it was by him reduced to a 


| Method K. : 
Diſtinguiſhed He alſo diſtinguiſhed the Eccleſiaſtical 


Rical Courts from the Law Courts: However, during 


| fromtheLaw the Reigns of the Conqueror and his Son 


Cours. William Rufus, the Civil Law was not heard 


The Pandects of in England; for the Pandects were not 


not reſtored. reſtored by the Emperor Lotharius until the 
unit 1123: Year 1128, which was the Twenty-eighth 
Year of our Heyry Iſt. But in 1149, the 

2 Fourteenth of King Stephen, Vacarius taught 
The Civil the Civil Law in England, as appears from 
in Eagland. the Norman Hiſtory, written by Querectanus. 
he was elected Arch Biſhop of Canterbury, 

which he refuſed and died in the Monaſtery 

of Beck in Normandy, in 1180. 

In the ſame Reign, Theobald, Archbiſhop 

of Canterbury, ſent Thomas Becket to Bologna 

in {taly, to ſtudy the Civil Law: And upon 

| | | * his 


uin faith in his Preface to his Reading, that up- 

on the granting the Great Charter by Henry the Third, 

the Common-Pleas was ere cted and ſettled in one certain 
Place. . | 5 

* Itinerant Juſtices were inſtituted by Henry IT, and 


the Kingdom of England divided into Six Circuits.. 


Hale's Hiſtory of the Common Law, 139. 143. Afﬀ- 
terwards, the 25th of the ſame King, the Limits of 
te itinerant Juſtices were divided into Four Circuits, 


And this Vacarius was in ſuch Repute, that 


7 5 — 
— ng 
* 


(ng) 

his return was made Doctor of Laws at Ox- 
ford; and three Years after King Stephen's 
Death was made Chancellor of England by 
Henry IId. 3 a 
The Civil Law has ever fince that Time, probs 
flouriſhed in England, arid fince the Reign 2 
of Henry VIII. our Kings have allowed an TOY 
annual Salary for the Maintenance of Profeſ- 

ſors of the Civil Law: who before were ſup- 

ported by Contributions from their Audience: 

Beſides which, many Fellowſhips are ap- 
propriated for the Maintenance of Students 

in the Civil Law. | 
The firſt Writers on the Engliſb Law, The frſt 
ſuch as Glanvile, Chief Juſtice under Henry 4 Pabſt — 
III, Bracton, Chief Juſtice under Henry III, Law wel 
Briton, Chief Juſtice, Thompton, Chief Ju- verſed in the 
ſtice under Eduard I. were well verſed in VT 
the Civil Law, from whence they borrowed 
a great deal to explain and illuſtrate the Law 
of England. Bracton was Profeſſor of Civil a 
Law at Oxford, and Briton Doctor of Laws. 
The Court of Chancery does not proceed 
by the meer Law of England; but according 
to Equity of Conſcience : In which Court 
there are many Things, that agree with the 
Civil Law. Moſt of the Chancellors ſince ei 
Thomas Becket's Time, were Biſhops or mg Su 
Clerks, and learned in the Civil Law, until Clerks until 
the Reign of Henry VIII, when Lord Rich, Hemp VI t 
the firſt Common Lawyer, was by him made 
Chancellor. The Maſters in this Court were 
alſo generally Doctors of the Civil Law, And 
from the Book of Original Write, reſembling 
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the Book of Actions, publiſhed for the Be- 
nefit of tlie Roman People by Cneius Flavius, 
and which is written with 8255 Brevity and 
i Accuracy, it appears the Perſons who writ 
To them were well ſkilled in the Roman Laws. 


[The Mar. The Courts in which, by the Cuſtom of 


1 _ . England, they proceed by the Civil Law, 
u, and the are, Iſt, the Courts of Chivalry, under the 
Eeclelafica Marſhal of England; the Court of Admiral- 


Courts pro- 


ceed by the F); and the Ecclefiaſtical Courts. 
Civil Law. The Court of Admiralty has Cognizance 


of all Crimes done upon the Sea, the Sea be- 
ing without the Dominion of the Common 
Law; and is governed by the Civil Law : 
However it was enacted under Henry VIII. 
that the Civil Law ſhould be ſo far laid aſide, 
that, in Criminal Caſes, Matters of F at 
| ſhould be determined by a Jury of 12 Men. 
The Ecclefi- The Ecclgfiaſtical Courts are governed by 
1 the Civil and Canon Law, together with the 
verned by the Provincial Conſtitutions of Canterbury, and 
Canon Law. thoſe of the Pope's Bulls, ſent hither to our 
Kings. But after Henry VIII, had thrown 
oft This Pope's Supremacy, the old Canon 
Law was confirmed by Statute, excepting 
ſuch Articles as were repugnant to Holy 
Writ, the King's Prerogative, and the Law, 
Cuſtoms and Statutes of England. 
After the Pope's Supremacy was abjured, 
the Doctors of Law were allowed to exerciſe 
Eccleſiaſtical Juriſdiction; though not in 
Orders or married; which is contrary to the 
Canon Law. 
OF 
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Of the FeupalL Law. 


AULUS MINUTIUS has obſerved 
in his Book de Senatu Romano, that the 
Feudal Law ſeems to be derived from the 
Roman Cuſtom of Patrons and Clients, that 
was practiced even in the Infancy of Rome; 
and indeed from the Words of the Roman 
Law, which are very remarkable, the Con- 
jecture is not at all improbable, as by them it 
appears, that Patrons and Clients, were in a 
great Meaſure like our Lords and Tenants. 
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CONSIDERATIONS, c. 


\HE three great Ends of entering in- The 3 
; to a ſocial State, are, the Preſerva- Eods of 
tion of the Properties, the Liberties 

and the Lives of the People; and the Laws 
beſt contrived to anſwer theſe Purpoſes, may 
indubitably be deemed the moſt ſalutary. 
That the Laws of England are ſchemed, 
' nay calculated, to ſecure all thoſe important 
Bleſſings to us, may be eafily proved; I 
mean, while the true Spirit of our Laws is 
adhered to; however, as there is nothing 
of mortal Contrivance that has not Defects 
in it, it may be aſſerted, that whatever De- 
fects there may be in our Laws, none but 
corrupt Men will ſeek to avail themſelves of 
them; and therefore ſince Human Nature 
is not to be depended on, for the Support of 
even good Laws, and that many Men will be 
wicked and baſe, if they can find the leaſt 
Room to be ſo with Impunity ; the oftener 14% mould 
our Laws are reviewed, corrected and amend- be often res 
ed, moſt certainly the better. — 
The Britiſh Conſtitution is like a ſtately 

Palace, contrived with infinite Skill and Ex- 


pence, 
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pence, to anſwer the Convenience and Com- 
fort, as well as the Magnificence of the Own- 
er; but like all other great Fabricks muſt 
be kept in conſtant Repair, or it will ſoon 
moulder ; the moſt ſkilful Architects ſhould 
be employed from Time to Time to exam- 
ine every Part of it, to ſee there are no 
Leaks, that every Thing is ſtaunch and in 
good Order, and to conſider what Additi- 


ons may be neceſſary in order to compleat 
and perfe& the Work, 


Men in gene. That the Generality of Men will be had, 


. d. v q 
er if the Laws do not make them good, I fear, 


do not make will be found too true a Propoſition; there- 
them good. fore Laws, however morally framed, that 
can be eaſily evaded, may juſtly be looked 

upon as having radical Defects in them. 
This granted, I ſhall conſider in the firſt 
| Place ſome Defects in our Law, with Re- 
Chicanery ofgard to the Chicanery of evil minded Men, 
Practices. who ſometimes have the carrying on of 
Suits; and altho' this is an Evil that I hope 
does not frequently occur, it is a Reproach to 
the Profeſſion, as well as an Injury to the 
Subject, that it ſhould ever happen. 


5 And here it may not be improper to ob- 
Hou the a ſerve how the Law ſtands by the Stat. of 


Kands with . 
Regard to Weſt Iſt. c. 29, by which, Pleaders are 


_ enjoined to put no Deceit on the King's 
Court, nor ſecretly to conſent to any ſuch 
Tricks as may abuſe or beguile the Court or 
the Party, be it in Canſes, Civil or Crimi- 


nal; and it is ordained that if any of them 


be convicted of ſuch Practices, he ſhall be 


. = 
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| impriſoned for a Year, and never be heard to 
plead again in any Court. And The Mirror 
of Fuſtices, C. 2d. Sect. 4, ſays, That every 
Serjeant Pleader ſhall not defend any Wrong 


or Falſhood to his Knowledge, but ſhall 
leave his Client, when he ſhall proffer any 


falſe Teſtimony, or. Conſent to any Lyes, 


Deceits or Corruptions whatſoever in his 
| Pleadingy. 


And the Laws againſt the black and infa- 
mous Crimes of Barretry, Champerty and 
Maintenance, fully prove that our Anceſtors 
had it in their Contemplation effectually to 
ſecure the Peace and Property of the Subject. 

But for the better underſtanding what 
thoſe Crimes are, it will be neceſſary to ſpeak 
particularly of each of them. 


A Barrettor, according to Lord Coke, is aBarrettry: 


Common Mover and Maintainer of Suits, in 
Diſturbance of the Peace, and in taking and 


| detaining the Poſſeſſion of Houſes and Lands, 


or Goods, by falſe Inventions ; and the In- 
dictment runs, that he is Communis Malefac- 


tor; calummator et Seminator litium et diſcor- 


4.9 
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diarum inter vicinos ſuos, et pacis Regis per- 


turbator; and it is with Juſtice ſaid, that he 
is the moſt dangerous Oppreſſor in the Law; 
for he oppreſſeth the innocent by Colour of 


Law, which was made to protect him from 


Oppreſſion. A Barriſter at Law entertain- 


ing a Perſon in his Houſe, and bringing 
ſeveral Actions in his Name where nothing 
was due, was found guilty of Barretry ; 
and for the Prevention of this Crime, the 

1 | Law 
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Law will not ſuffer any Thing not actually 


recovered to be granted over, to prevent 


defective Titles being granted to Lawyers, 


or other Men of Subſtance, to oppreſs thoſe 


| 1 


who have not where withal to maintain 
their Rights. 

Champerty is where a Bargain is made 
with the Plaintiff or Defendant, in any Suit 
to have Part of the Thing ſued for, if the 


Party that undertakes it, prevails therein ; 


this is an Offence puniſhable by Common 


Law as well as by many Statutes, particu- 
larly by the Stat. 28. Ed, f. c. 11, which 


enacts, that no Officer nor any other ſhall 


take upon him any Buſineſs in any Suit to 


have Part of the Thing in Plea ; and it hath 
been adjudged, that if it had been agreed be- 
tween the Counſellor and his Client before 


the Action brought, that he ſhould have Part 
for his Wages, then it would be Champerty ; 


and it hath been always looked apon as dan- 


gerous as well as highly diſhonourable for a 
Lawyer to meddle with any ſuch Gift, 


Maintenance. 


fince it carrys with it the ſtrongeſt Preſump- 
tion of Champerty, 

Maintenance is where a Perſon dy 
meddles in a Suit depending in a Court, 


which no Way belongs to him, by aſſiſting 


the Plaintiff or Defendant with Money or 


other wiſe in the Proſecution or Defence of 
any ſuch Suit. 


The obvious Policy of the Law with re- 


gard to theſe Crimes, 1s to prevent vexatious 


Suits; and unqueſtionably there cannot be a 


/ | mor 
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more noxious Creature in Society than a Stirs 
rer up of Suits and Contentions, between 
Neighbours, Relations and Fiiegds. or in- 
98 between any Perſons whatſoever. 
This even in the meaneſt Pettyfogger is a 
ſhocking Crime; how much more ſo in a 
Perſon of ſuperior Rank in the Profeſſion of 


po FF WW 


Co 


4 the Law. And what ſtill makes it the more 
. | grievous and intolefMble, is, the ſecret Man- 
, ner always practiced in the Commiſſion — _ 
_ | which renders it almoſt impoſſible to convict 
\ | Perſons of it, or to apply ſufficient Proofs 
11 upon the Occafion ; the Scripture ſays, Curſed 
0 is He who n his Neighbour” s Land- 
mark, but the Man who is perpetually — 
_ | moving the Land- marks of his Neighbours, 
« | 1s heaping up Curſes indeed upon his own 
t Head, as well as Vexation and Diſtreſs upon 
all Perſons whoſe Properties are thus viola- 
| ted; but there are ſome People like ſome 
a | Fiſhes, who cannot live but in muddy Wa- 
t. ter, who are ever groping in Dirt and Na- 
4 ſtyneſs, like Kennel Sweepers, or Gold-find- 
| ers; and who, on the Proſpect of a precari- 
| ous Recompence are contented to paſs their 
< whole Days in the moſt filthy Occupation. 
2 The beſt Remedy, I believe, that can be The beſt Re- 
„ applyed to this Evil, is the watchful Eye of my againſt 
ff our Judges, I mean with regard to the "2g 
ticers ; and this with the known Honour, 
and chaſte Conduct of the greater Part of the 


Gentlemen of the Long Rohe, cannot fail 
of effectually preſerving the Bar from the 
Filth and Dirt of all Pettyfogging Genius's, 
, who 
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who either are, or hereafter may become 


Members of a Science, that muſt be ever 


held in the higheſt Eſtimation, ſo long as 
Learning, Virtue, anda fair Inveſtigation of 
Truth, are the diſtinguiſhing Qualities of its 
Profeſſors. | 


And here I ſhall beg Leave to draw a Por- 


trait of what in my Apprehenſion may juſtly 


What may be be denominated a good Lawyer, by which 


called a good 


Lawyer. 


the oppoſite Character will appear without a 
particular Deliniation. And ſach a one 
muſt be a Man of Virtue and the ſtricteſt 


Probity, with an equitable Heart as well as 


a reaſoning Head, that thinks nothing pro- 


fitable that is not honeſt, who is perfectly 


converſant in the Municipal Laws of his own 
Country, as well as the univerſal Principles of 
natural Juſtice, who makes the Practice of 
the Law, a noble, a liberal Profeſſion, not 


a groveling, mercenary Trade, who exerts 
all the generous Powers and Faculties of his | 


Soul in the ever honoured Cauſe of Truth; 


but when he diſcovers the leaſt intended Im- 


poſition, the leaſt Fraud, Falſhood, or Chi- 


canery, deteſts the Notion ; that it is his Du- | 


ty to employ his Skill and his Eloquence in 
Defence of Wickedneſs, and to ſerve his 
Client, be he right or wrong. In Points 
-of Nicety and Doubt, he will advance with 
Modeſty and Candour, every Argument that 
his Learning and Knowledge ſuggeſt to him 
in favour of his Client; but he will not aſ- 
ſert what he knows to be falſe, he will not 


miſtate Facts —he will not (according to the 


Law 
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Law Phraſe) cook up his Pleadings with 
Scurrility, Scandal, Prolixity and Imperti- 
nence, he will not for his own lucrativa 
Purpoſes, or to gratify his own Malice, or 
to force the adverſary Party into an unrea- 
ſonable Compoſition, be a Propagator of un- 
derhand Defamation, and inſidious Calum= 
ny, or a Promoter of Diſcord, Hatred, and 
Animoſity between Neighbours, / Friends, 
and the neareſt Relations; and he will in all 
his Practice keep clear of the ſhameful 
Crimes of Barretry, Champerty and Main- 
tenance. He will not for the Sake of 
appearing with a large Bundle of Papers, 
and making an oftentatious Parade of great 
Buſineſs, or to feed his own Avarice, multi- 
ply his Pleadings with uſeleſs Charges and 
Invectives, which he knows muſt in the End 
be hurtful to his Client. He will endeavour 
rather to cool than inflame the Paſſions of the 
Parties, and he will never be averſe to the 


| recommending Peace upon reaſonablę and 


equitable Terms, as his Experience and Ob- 
ſervation will convince him of the Fallibility 
of the ableſt Men's Opinions in Matters of 


Doubt and Difficulty. In ſhort, to be a 


good Lawyer, he muſt be, not only a Man 
of extenſive Knowledge and deep Learning, 
but what is far more Eſſential, he muſt be a 
Man of Honour, of Truth, and of the ſtrict- 
eſt Virtue; or rather, he muſt be born with 

9 a be- 


(30) 3 
a beneficent and humane Boſom*. Such 
there is the greateſt Reaſon to believe, moſt 


of 


* Upon this Principle (if it be well founded) no 
Man can make a good Lawyer, a good Divine, a good 
_ Phyſician, or indeed a good any Thing, who is not 
by Nature formed with Humanity, and a tender, ſoci- 
al Heart: for though it is certain that Education will 
frequently ſoften the Imperfections of Human Nature, 
and ſometimes in a Manner quite diſguiſe them; yet we 
often ſee that the very beſt Education proves utterly 
ineffectual; which ſhews that bad Diſpoſitions are in- 
herent in ſome Natures, which nothing can conquer. 
The ſame Obſervation will hold in the Brute Creation; 
ſome are tractable, docile, and, eaſily rendered quite 
gentle; whilſt others are fierce, treacherous, and || 
ſometimes abſolutely untameable. In like Manner, 
many of the Human Kind are from their Infancies 
fraught with. Perverſencſs, Cunning, and the moſt 
ſhocking Profligacy, which no Time, no Precepts, 
no Pains, Care, or Induſtry, can get the better of. 
The moſt horrid Seeds of Corruption are born with 
ſome Men; and therefore I believe it would not be a 
meer Jeſt to ſay, that ſuch as entertain a proper Re- 
gard for the Happineſs and Honour of their own Fami- 
lies, as well as the Dignity of Human Nature, ſhould 
avoid all union of Blood with ſuch Sins of Nature, (if 
I may uſe the Expreſſion) for a Man by Nature formed 
a Scoundrel, ſhou'd, (if it could be prevented) be no 
more ſuffered to propagate his Species, than a Leper, 
or a Perſon half conſumed with the Venereal Diſorder. 
I could name a few Families, where Health, Beauty, 
Good Nature, Honour, Truth, and Juſtice, are, and 
have been the predominant Qualities for ſeveral Centu- 
ries; where not a Drop of tainted Blood has been ſuf- 
fered to enter, where every Thing flowed from Bene- 
volence, Generoſity, and Social Affection, where all 
the Men were actuated by the moſt ſhining Magna- 
nimity; and all the Women by Prudence, Sweetneſs 
of Manners, and the trueſt Nobility of Conduct. 
From ſuch a Family, or from one who comes neareſt 
to it, who that wiſhed for an illuſtrious Poſterity would 
nat chuſe a Partner? | 


o 
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of the Gentlemen now in the Profeſſion re- 


ally are, and ſuch who are not fo, will, it is to 
be hoped, not have it in their Power to do 


much Miſchief, as they certainly will be 


treated, not only by their Brethren, but like- 
wiſe by the Judges, with the Contempt and 
Abhorrence that they deſerve. 

The late Viſcount Bolingbroke has indeed Lord Boling- 


made very free with the Gentlemen of the broke Opt- 


long Robe. The Paſſage need only to be _ —_ 
Quoted to ſhew the Injuſtice of it, the Law. 


I might Inſtance, ſays he, in other Pro- 
feſſions the Obligation Men lye under of 
applying themſelves to certain Parts of 
« Hiſtory ; and I can hardly forbear doing 
« it in that of the Law, in its Nature the 
nobleſt and moſt beneficial to Mankind ; 
in its Abuſe and Debaſement, the moſt bor 
did and the moſt pernicious,” 
So far we will agrec with him. 
A Lawyer, continues he, is now no- 
thing more, I ſpeak of Ninety-nine i Ina 
Hundred; to uſe fome of Twlly's Words, 
Ni} Jeguleius quidam, cautus et acutus, 
ræco actionum, cautor formulurum, auceps 


. © Syllabarum.” But there have been Law- 


yers that were Orators, Philoſophers, Hiſ- 
torians. There have been Bacon's and Cla- 
rendon's. He might have added, Somers's, 


 Hardwick's, and Focelyn's. 


There will be none ſuch, continues he, 
any more, till in ſome better Age, true 
Ambition or the Love of Fame prevails 
over Avarice; and 'till Men find Leiſure 


and 
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and Encouragement to prepare themſelves 
for the Exerciſe of this Profęſſion, by climb- 
ing up to the Vantage Ground, (ſo my 
Lord Bacon calls it) of Science ; inſtead of 


groveling all their Lives below in a mean 
but gainful Application to all the little Arts 


of Chicane ; ?till this happens, the Profeſſi- 
on of the Law will ſcarce deſerve to be 
ranked among the Learned Profeſſions ; and 


whenever it happens, one of the Vantage 


Grounds to which Men muſt climb is Me- 
taphyſical, and the other Hiſtorical Know- 


ledge. They muſt pry into the ſecret Re- 


ceſſes of the Human Heart, and become 
well acquainted with the whole Moral World, 


that they may diſcover the Abſtract Reaſon 


of all Laws; and they muſt trace the Laws 
of particular States, eſpecially of their own, 
from the firſt rough Sketches to the more 
perfect Draughts, from the firſt Cauſes or 
Occaſions that produced them, through all 
the Effects good and bad that they produced. 


A Deſect in 80 Far I will agree with this elegant, 


the Educati- i- though ſevere Writer, that the greater Part 
on of — 


of the Gentlemen of the Bar generally be- 
gin their Studies where they ſhould end 


them: I mean, in the harſh Maxims of their 


own Laws, inſtead of the general Univerſal 
Maxims and Principles of Equity fitted to all 


Nations. And as they are for the moſt Part 


initiated too early into the Gainful or Prac- 
tique Part, they ſeldom after have Leiſure 


to make any deep Reſearches into either 


Philoſophy or Hiſtory; but though this may 


and 
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and certainly often doth ſtifle many great 
Genius's, whoſe Talents are in a Manner 
impriſoned within the narrow Circle of Com- 
mon Law Dogmas, and Caſes in Equity 
Courts, as little Satisfactory, and often in- 
conſiſtent with true Reaſon: Vet under all 
theſe Diſadvantages, where is there a Pro- 
feſſion that has produced more Orators, 
more Philoſophers, and more great Men in 


almoſt every Eranch of valuable Science? 


Perhaps it were to be wiſhed, that ſo noble 
a Profeſſion was not ſo much conſidered and 
intended by Parents for their Children, meer- 


ly to — ad End of a Trade, and to 
make a Livelyhood of; but that is an Abuſe 


that is ſcarce to be prevented; and therefore 
neither the Profeſſion nor the Profeſſors, are 


anſwerable for it, ſo long as the PraQticers 


govern. themſelves by the plain Rules of 
Tents, Honour and Morality... | 


The next Grievance in the Law, which The great 
4 moſt for the Conſideration of wiſe and Expences of 


able Men, is the vaſt Expence attending — * 


Suits; whichd in a great Meaſure 1 is to be im; imputed. 


pated to the Exactions uſed in public Offi- 
ces; tis true, the Fees are all aſcertained 
and known, but what avails that Regulation, 
ſo long as the Parties may be conſumed by 
Delays, founded on a thouſand Pretences. 
In Courts of Equity there is ſcarce a Cauſe 


in which an Account is not directed; but in 
Accounts of any great Length or Complica- 
tion of Matters, it may be, and often is, 


many 
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many Years, before a Report can be had; 
o that it often happens that the Party never 
can obtain the Benefit of a Decree made in 
his Favour. In the Court of — „there 
is but one Officer to ſettle all Accounts; 
where in Fact there ought to he four or five. 
This Grievance, I apprehend, ariſes from a 
Defect in the "original Conſtitution of the 
Court; which none can redreſs but _ _ 
Siet Power. 

The next Thing I thall ke 8 to men- 
tion, may perhaps be thought of too high 
and delicate a Nature for a private Man to 
offer his Sentiments about; but the weakeſt 
Underſtanding may ſometimes throw out a 
Hint that may be of Uſe to the moſt exalted 


Wiſdom. I mean nothing but the Publick 
Good; and am therefore ſure I ſhall not be 


cenſured by any candid Perſon for an _ 
of Judgment. bah 200n0H 
The Decrees of our Courts of ier are 


| handed down to us in large Volumes of Re- 


ports, and are multiplying to ſo great a De- 


gree, that if they continue to encreaſe in a 


Our Equity 
uncertain. 


like Proportion for half a Century more, we 
probably ſhall be in the ſame uncertainty 
and State of Doubt, with regard to knowing 
What is Equity, and what not. That the 
Roman Empire was in before the Publication 
of the Digeſt and the Inſtitutes by Juſtinian. 
Every Body knows (and ſome to their great 
Detriment) that what was Equity twenty 


Vears ago is now * exploded, as incon- 
ſiſtent 


. aw) 
ſiſtent with the Elements and Rules of all 


Juſtice. So. fluctuating is the Reaſon of 
Mankind! And yet the Law Student by: | 
reading over theſe Caſes is frequently miſled; 


and therefore, when he comes to be a Prac- 


ticer, will, on the Authority of them pro- 
bably miſlead others; beſides many Men of 


the greateſt Capacity, have often given Opi- 


nions on the Authority of Book Caſes, that . 


have been utterly repugnant to the Deciſions 
of the C, and that for want of 


having thoſe Deciſions in their Libraries; 


which are not to be got, but with Difficulty 
and a conſiderable Expence. I ſhall not 


preſume to add any Thing further on this 


Head, any other than that the Opinions of 
our Lawyers muſt be extremely vague and 
uncertain, where they do not know with 


Preciſion the ſeveral Changes that from Time 


to Time are made in our Principles of Equi- 
ty | | 


ty is to ſtand upon its own Circumſtances, 
and that Precedents are only of Uſe where the 
Circumſtances exactly agree, which ſcarce 


ever happens. And poſſibly this may be a 


Reaſon why the Deciſions of the 0 — 
are not to be had as eaſily as other Law 
Matters, nor the Reaſons upon which they 
are given ever printed with the s; and 
if ſo, the Argument will hold much ſtrong- 
er againſt the multiplying the heavy Vo- 
lumes of Equity Caſes that eyen at preſent 


C 2 encumber 


It is indeed ſaid, that every Caſe in Equi- 
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encumber the groaning Shelves of our Law- 
yers. And inſtead of ſuch Collections (which 
the Executorsof Judges, and eminent Advo- 
cates. ſo: conſtantly ſupply us with) I appre- 
hend, (I ſpeak it with the greateſt Diffidence 
of myſelf as well as Deference to my Supe- 


An Infſtituteriors) an Inſtitute of Maxims or Principles of 
of Equity natural Juſtice and Reaſon to be an invaria- 


— — — — — — 
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ble Rule for our Courts of Equity, would 
be a proper Subſtitute in their Room. This 
would be a Work worthy of the wiſeſt, the 
beſt, and the moſt learned Men in the three 
Nations; and would probably do themſelves 
more Honour, and the Public more Service, 
than all the Equity Reports that ever were, 
or ever will be exhibited to the End of Time 
By this, I would not be underſtood to 
mean an entire Syſtem of Roman Equity, but 
an Inſtitute to be taken both from that, and 


Adapted to ſuch Maxims of our own Laws as ſeem beſt 
| che Britih to anſwer the Freedom and Spirit of an Eng- 
Vovernment. liſh Government. For though no one ho- 


nours the Roman or Civil Law more than 1 
do, yet as it was moſtly calculated by arbi- 
trary Monarchs to anfwer the Ends of their 
own Deſpotiſm, many of the Principles 
found in it could never be brought to coincide 
with the Nature of our Conſtitution; and in 
conformity with this, our Courts of Equity 
moſt juſtly adhere to the uſe of Juries, by 
directing Iſſues where the Conſcience of the 
Court, as to Matters of Fact, wants to be 
informed. The like may be obſerved in 

many 


(7) 

many other Particulars, where the Maxims 
of our own Common Law are to, be prefer- 
red; and are in reality more conſonant 'to 
Reaſon and Equity, and founded on a more 
perfect Intelligence of Human Nature than 
are thoſe of the Civil Law. What can be 
for Inſtance, more abſurd than the giving the 
Guardianſhip of a Minor (which the Civil 
Law does) to the Perſon who is next to in- 
herit the Eſtate, This the Common Law 
of England for the ſtrongeſt Reaſon will not 
permit: And Lord Coke moſt aptly fays, it 
is, Committere ovem Lupo. Numerous other 
Inſtances might be given where our own 
Law ſhould be preferred; but a Compariſon 
of this kind would for the preſent take up 
too much Time; and therefore, ſhall be 
reſerved for the Work of another Day. | 

It is computed that in Great-Britain, the | 
Money ſpent annually in Law, amounts atMoney wi | 
leaſt to one ſeventh Part of the whole Ex-in Law. 
pences of Government ; I mean in ordinary 

ears. How much the Money ſpent in the 
fame Way in this Kingdom may amount 
to, I know of no Computation that has been 
yet made; but I ſhould imagine that if the 
| like Computation was here admitted, it 


would be rather under than over. | 
This it muſt be confeſſed is a moſt grie- 
vous Load on the e however, as Con- 
troverſies and Niſputes relating to Property 
are the inevitable Conſequences of Dealings 
N Mankind, and Will be more or leſs 
| numerous 


* 


Tbeir Uſe. 


Fines and 


Courts Mer- 
chant. 


— 


wt 


numerous according to the Degree of Trade, 


Wealth, and People in any Community, 
All that the beſt Laws can do, 1s to diſtri- 


bute Juſtice to the People with as little Ex- 


pence, and as much Expedition as the Na- 
ture of ſuch Matters will admit of. 
Trade, then being the great Fountain of 
all the Wealth and Grandeur of theſe Nati- 
ons, the very firſt Object of our Attention 


ſhould be, to free ras, Merchants and Tra- 


ders from tedious and expenſive Litigations : 
I mean as to all commercial Contracts and 
Agreements. Every Hour that a Merchant 
and every Shilling that he ſpends in 
Law (which is ſo much taken from his Ca- 
Pita!) are irretrieveable Injuries to the whole 
Community of which he is a Member; 
therefore Courts Merchant ſhould be eſta- 
| bliſhed, to conſiſt of the moſt eminent Men 
in Trade, who might decide in a ſummary 
Way all Diſputes between Merchants and 
Traders relative to Matters of Commerce; 
and who in all probability, would be more 
adequate to ſuch Determinations than the 
moſt able Law Judges we have. 

For the ſame Reaſon that Trade may 


Recoveries Meet with all poſſible Protection, and our 


1 lad mercantile People be ſecured from Loſſes oc- 


caſioned by the Negligence or Fraud of thoſe 
they deal with, eſpeclally of Men of Landed 
Property; and alſo to make the transferrin 

of Real Eſtates eaſy and fe, (which mul 


prove the ſtrongeſt Encouragement to Com- 


merce) 


Cn A 
merce) as well as to free the Laws from a 
Jargon that is the higheſt Reproach to the 
Common Senſe of theſe Nations: It muſt 
be ſubmitted to the Wiſdom of the Legiſla- 
ture, whether Fines and Recoveries ſhould \, 
not be abſolutely ſet. afide, and a Deed exe- ; : 
cuted by the Tenant in Tail in Poſſeſſion, And ub. 
| and duly regiſtered, declaring the Fee of the | 
Eſtate to be from that Time veſted in him- | 
ſelf, ſhould not be ſubſtituted in the Place = 
of the preſent intricate Method of cutting | 
off Intails, and a Proviſoe that no ſuch Deed | 
ſhall be given in Evidence until all Fees pay- | 
able at preſent to the Crown are ſatisfied and | 
paid into ſome proper Office, to be appoint- | 
ed for the Receipt of the ſame, and a Certi- | 
ficate on the Back of the ſaid Deed, to be 
indorſed for that Purpoſe by the Officer; in- 
deed, if a Recompence was made to the | 
Crown for this antient Jewel in ſome other | 
Way, it would be ſtill much the better. Theſe | 
Alterations would probably leflen ſome Part | 
of the Profits of the Gentlemen of the Long 
Robe, but it is not to be imagined that _ 
Conſideration of ſo paltry. a Nature could 
create a Moment's Heſitation in their Minds, 
(in the Minds of many, I would ſay) which 
they ought to prefer, the publick Good, or 
their own private Advantage. | 
The next Thing I ſhall mention, * TheRacreals - 
which indeed highly merits the Attention of of Attornies 
the Publick, is the immenſe Army of Attor- — 
nies that we have amongſt us, and who are 


every 


A Remedy 
propoſed. 
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every Day encreaſing to a moſt alarming De- 
gree: Every Body knows that all Trades 
may be overſtocked, and that as few People 
chuſe to ftarve, ſuch as can't get honeſt Bread 


Will probably not ſtick at unjuſt Methods to 


feed themſelves and their Families; the 


thocking Conſequences to Society ariſing 


from hence are too obvious to be here expa- 
tiated on, the civil Law Maxim is, that 
Paupertas impulit ad Turpia, and on the 
Authority of this Maxim I will venture to 
propoſe a Remedy, which is this, that af- 


ter a certain Time, to be mentioned, no Per- 


ſon ſhall be fworn and admitted to practiſe 
as an Attorney who does not, before be is ſo 
admitted, ſwear himſelf to be worth at leaſt 
8ool. And alſo give other full and ſufficient 
Proofs of the fame, to the Satisfaction of 
the Judges of the Court of which he is to 
be an Attorney. 


This muſt of Courſe put a Stop to the 
immoderate Encreaſe of Attornies in this 


Kingdom, which has happened for ſome 
Years paſt, and is ſtill likely to go on, and 
of Conſequence mult prove a Spur to all Sorts 
of honeſt Induſtry, as our Huſbandmen, 
Tradeſmen, and Farmers, inftead of ſpend- 


ing their Money, on every trifling Diſpute, in 


expenſive Litigations, will reſerve their For- 


tunes for Purpoſes of a more uſeful Nature 


to the Publick, as well as to their own Fa- 
milies ; now the Profeſſion is found ſo Lu- 


crative that there is ſcarce a Farmer or little 
| Tradeſman 
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Tradeſman in the Kingdom, that does not 
breed up one of his Children to this Bufineſs, 
and the Conſequence is, that if they cannot 
get honeſt Bread, they will and certainly do 
get not only Bread, but accumulate great 


- Riches ſome how or other. If it is ſaid 


that the above Regulation may reduce the 
Profeſſion to too ſmall a Number, I beg 
Leave to ſay, there is not the leaſt Danger 
of that Inconvenience, ſince it is certain that 
two Hundred ſenſible honeſt Attornies 


would be able to conduct the Buſineſs, (at 


leaſt the honeſt Buſineſs of this Kingdom) 
were it twice as much as what it really is at 
preſent, and as a Proof of this, the few Men 
of Skill and Character that conduct almoſt 
all the principal Buſineſs in the Four Courts, 
will be a convincing Argument; and from | 
thence it may reaſonably be aſked, what be- 
comes of all the reſt? why | they ſettle in 


| the Country, turn Land Jobs propagate 


Diſputes, Strife, and Litigation, throughout 

the Neighbourhood; pick up by Fraud and 
Pettyfogging all the valuable Intereſts that 
are going; deſtroy all Induſtry ; ruin our 
Tillage, and prevent our making any Ad- 
vances towards that ſimple Kind of Eng/i/h- 
like Yeomanry, ſo much to be wiſhed to be 
eſtabliſhed amongſt us. I could name ſeve- 
ral great Counties in Ireland where Half the 
Proteſtant Tenants'in them have been bred 
Attornies. 


The 


The Kin 
Pruſſia's Plan 
a noble one. 
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of . The King of Prufſie's Plan for reforming 


" the Adminiſtration of Juſtice in his own Do- 
minions, is one of the nobleſt Works that 
ever entered into the Imagination of the 
wiſeſt and greateſt of Princes. It has ef- 
fectually cut off all Manner of Querk, Chi- 


canery, and Delay in the Proſecution of 


Suits. He was intent upon cultivating In- 

duſtry, Trade, and Manufactures h 

his Subjects, and he knew, that thoſe PX 
a(t 


Things could not be broug ht about, at 


to any conſiderable = while his Peo- 


ple were eonſumed by expenſive Litigations. 
Poſſibly the whole of this Plan could not with 


Propriety be adopted under our free Conſti- 


tution; but thus much may be ſaid with 
Certainty, that many Parts of it, may, and I 
ſhall here conſider ſome few of them. 
lt is enacted by the King, that the Ad- 
vocates who ſhall defend a bad Cauſe, or 
be convicted of multiplying Proceedings 
« uſcleſily, of protracting a Suit, of heaping 
up in the Writings Repetitions and Things 


not only to forfeit their Fees to the Uſe of 
the Free Cheſt, but alſo to be puniſhed 
n aocording to the Exigence of the 
Caſe. 

© It is eaſy to conceive (ſays the Writer) 
that this Regulation ties up the Hands of 
the Advocates, who have it no. longer in 
their Power to protract Cauſes, to lead 
their Clients through every quibbling De- 

tour, 


foreign to the Subject, ſhall be condemned 
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© tour, and fleece them by exacting exorbi- 


© tant Fees. And as the Parties frequently 
© employed ignorant Attornies to draw their 
© Petitions, from whence it? followed that 
the Fact and State of the Cauſe were never 
* rightly laid down, and that moſt of the 
© Demands were. contrary to Law, which 
© yet did not hinder ſome greedy Advocate 


from putting his Name to the Bottom of 


the Petition, provided only he were paid 
for it.” This Part of the Frederick Code, 
by punithing the: Advocate, muſt put an 
effectual Stop to the like Grievances for the 


Future. 7 6. | 


Such Practices (if any ſuch ſhould ever 
prevail here) may moſt certainly be prevent- 
ed by the Care and Vigilance of our 8. 
who have the Superintendancy of the Beha- 
viour of all Perſons employed in the Pro- 
feſſion of the Law: And if an Action was 
given to the injured Party, againſt the Law- 


yer who multiplied Proceedings uſeleſsly, 


and heaped up in the Pleadings Repetitions 
and Things foreign to the Subject, I ima- 
gine the Spirit of Pettyfogging, and Vexa- 


tion muſt in all future Times be effectually 


baniſhed from thoſe to whom the Conduct 
of Suits is committed. 
Iln order to leave no Room for Chicane, 


the King directed that the numerous Or- 


© dinances, which were collected without 
© choice or order, and which were diſperſed 


in a Multitude of particular Regulations, 


© ſhould 


TO 
© ſhould be ranged in a ſyſtematic Order, in 


© order to compole of them a new Body of 


© Laws, founded on Reaſon. and (tb Con- 
* ſtitutions of the Country.“ 

This was accordingly done, ak it were 
greatly to be wiſhed that all civilized Nati- 
ons, particularly our on, would follow fo 
glorious an Example. | 

Another Part of the King 8 Plan imporis, | 

——* That before Judgment be given, and 

* even from the Time of appointing the Par- 

© ties to be firſt heard, a Counſellor of the 


| College be charged to try to bring about 


© an amicable Accommodation between 
them; and that even if heſhould not ſuc- 
*.ceed, the Parties and their - Advocates 
» ſhall} be put off to a ſecond: Hearing; to 
2 fee if in this n _ can make it 
525 The * hathaightly judged, Lays the 

„ Writer, that the Number of Law Suits 


©, would be leſſened one Half, if the Courts 


« ofi] uſtice would take the Trouble to en- 
deavour to aecommodate Matters between 
the Parties before their Minds be ſoured 


by tedious Suits, | eſpecially when the Ad- 
vocates employed are Men of Probity, who 


entering into the Views of the King their 
Maſter, aim only to ſerve their Client, 
and are ſo diſintereſted and Honourable, 
< when a Cauſe appears to be Litigious, to 
F in the Parties therewith. 
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"89: | 
As Experience ſhews, that at the Begin- 
ning of a Suit, the Parties are commonly 
inflexible, and refuſe to liſten to an Ac- 
commodation, the King hath thought fit, 
that after the Counſellor appointed for that 
End ſhall have tryed to reconcile the Par- 


= 


vocates both Sides of the Queſtion, a De- 
lay of ſome Days ſhall be given them to 
refle& cooly on what hath been repreſent- 
ed to them, and to make it up between 
themſelves. f 

This Juſtice muſt be done (continues 
the Writer) to the Tribunals and Advo- 


guiſh themſelves above all others, by their 
the Skill they employ for that Purpoſe. 


And in Part Il ld of the Code Frederick, 


© the Meaſures the Judges are to take to 
bring about an Accommodation, and in 


© what Manner the Advocates who ſucceed 
| © therein are to be recompenſed, are parti- 
'< cularly ſet fort..“ 


How far theſe Particulars may be adopt- 
ed into our Plan of Practice, I leave to the 
Conſideration of the Learned in our Laws; 
however, as they all ſeem to be founded on 
the moſt perfect Knowledge of human Na- 
ture, there is great Reaſon to think that 
much Good would be produced from them. 


The END. 


ties, and laid before them and their Ad- 


cates of Pomerania, that they truly diſtin- ' 


Endeavours to reconcile the Parties and 
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